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The present appeal filed by assessee is against order of CIT(A), New
Delhi dated 03.09.2012 relating to assessment year 2001-02 against order

passed under section 147 read with section 144 of the Act.
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2. The learned AR for the assessee, at the outset pointed out that the
first issue which needs to be adjudicated is ground of appeal no. 2, which

goes to the root of jurisdiction invoked by the AO.

3. Briefly in the facts of the case, notice under section 148 of the Act
was issued to the assessee on 24.05.2006. The said notice was sent to the
address of the assessee in New Zealand as the assessee was a non-
resident. The reasons which were recorded for reopening the assessment
were in relation to the sale of property at 1/1 Shanti Niketan, New Delhi,
on the basis of the seized document that the assessee had received
consideration in cash over and above the consideration declared in the
sale deed. The assessee is aggrieved by various facets of recording the
reasons for reopening the assessment, the jurisdiction of the AO in
invoking the same and recording the reasons for reopening the
assessment. The assessee is also aggrieved by non service of the notice
issued under section 148 of the Act upon the assessee. Our attention was
drawn to the letter filed by the assessee before the AO on 7.2.2008 under
which the assessee had intimated the address to the AO. The learned AR
for the assessee pointed out that no notice under section 148 of the Act

was ever served upon the assessee.

4. The learned DR for the Revenue on the other hand produced the
assessment records and pointed out that notice under section 148 of the
Act was issued at the address of the assessee. He placed on record the

copy of the notice issued u/s 148 of the Act dated 24.5.2006.
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S. We have heard the rival contentions and perused the record. The
limited issue which arises in the present appeal is whether the notice
under section 148 of the Act was issued to the assessee or not. So,
consequent thereto whether such notice was served upon the assessee or
not. The assessee was a non-resident and had no source of income in
India, hence was not filing any return of income in India. The AO received
certain information with regard to the sale of property jointly by the
assessee with other co-owners in India. During the course of search on
one of the co-owner, one document was found and seized; according to
which the cash consideration was paid over and above the amount
declared in the registered sale deed. The Assessing Officer had issued the
notice under section 148 of the Act dated 24.5.2006 on the following

address of the assessee:-

“Shri. Deepak Ahluwalia,
P.O. Box No. 6006, Il Dawson Street,
Polymouth, New Zealand.”

6. The assessee claims that his correct address was as under:-

“Shri. Deepak Ahluwalia,
P.O. Box No. 665, 46 Dawson Street,
Polymouth, New Zealand.”

7. The assessment records were produced by the learned DR for the
Revenue for our perusal. The copy of the notice issued under section 148
of the Act on “P.O. Box No. 6006” is available on record. This is dated
24.5.2006. Thereafter, another letter is issued by the AO dated 7th
September, 2007 in which the address of the assessee is mentioned at

“P.O. Box No. 665”. In the said letter, it is mentioned that notice under
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section 148 of was issued on P.O. Box No. 6006 and the assessee was
required to furnish the return of income within 30 days in the prescribed
form for the assessment year 2002-03. The AO notes that the said notice
had not been complied with. He directs the assessee to furnish the return
of income in the prescribed form for assessment year 2001-02. It may be
mentioned herein itself that notice under section 148 was issued for

assessment year 2001-02.

8. The correct address of the assessee was “P.O. Box No. 665”. The AO
had admittedly sent notice under section 148 at “P.O. Box No. 6006” and
the same cannot be said to be issued / served upon the assessee as the
correct address of the assessee was not mentioned in the said notice.
Hence, we hold that the initiation of proceedings under section 148 of the

Act suffers from infirmity.

9. Another aspect which needs to be kept in mind is that the re-
assessment proceedings have been initiated for assessment year 2001-02
whereas the sale transaction has been undertaken on 16t June, 2001 i.e.
relating assessment year 2002-03. The copies of the registered sale deeds
are available in the case of S.P.S. Ahluwalia vs. ACIT Central Circle-12 in
ITA No. 2429/Del/2012 relating to assessment year 2004-05 and in these
facts also the initiation of re-assessment proceedings for escapement of
income on account of the cash component relating to the sale of the
property suffers from infirmity. Hence the initiation of re-assessment
proceedings and the consequent order passed there under are both bad

and invalid in law.
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10. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 30t January 2020.
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